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THE RULE OF DAMAGES IN ACTIONS EX DELICTO. 


WE confess ourselves of the number of those who have supposed 
that the term damages, in the law of remedy, meant “ a compen- 
sation for some injury sustained.” It is said to be ‘ the indemnity 
given by law, to be recovered from the wrong-doer, by the person 
who has sustained the injury.” The plaintiff, in his declaration 
sets forth the wrong done, not to the public, but to himself; and 
concludes with fixing a sum, called the ad damnum, as the extent 
of the injury which he, and not the community, has sustained. Be- 
yond this sum, the jury cannot assess damages, be the outrage to 
the public ever so great. The defendant, by pleading the general 
issue, avers that he is not guilty of doing the wrong alleged ; and 
this issue involves not only the principal act done, but all the cir- 
cumstances accompanying it, and whatever tended either to give 
character to the transaction, or to show its injurious results to the 
plaintiff. We supposed that the plaintiff could no more in this, than 
in any other action, give evidence of any facts other than those in- 
volved in the issue ; namely, facts showing the nature of the wrong, 
and its consequences to himself; and that if he could not be per- 
mitted to prove that, besides the injury to himself, the act was 
injurious or offensive to his neighbor B., neither could he show 
that it was injurious to the rest of his neighbors, nor to the whole 
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state. The judge would tell him that B. was competent to sue for 
himself. So the state is competent to vindicate its own wrongs. 
The plaintiff, it is true, would not be confined to the proof of ac- 
tual pecuniary loss ; for it has been always held that the jury might 
take into consideration every circumstance of the act which injuri- 
ously affected the plaintiff, not only in his property, but in his person, 
his peace of mind, his quiet and sense of security in the enjoyment 
of his rights ; in short his happiness. But it must affect his happi- 
ness, not his neighbor’s ; and therefore to this question, alone, it has 
been supposed, the jury ought to be restricted. These views are 
in accordance with the law as stated in 2 Greenleaf on Evidence, 
$$ 253, 254, 256, 266 — 272. 

It is true that judges have frequently spoken of “ exemplary ”’ 
and ‘ vindictive ” damages, and of “ smart-money ;”’ but without 
ever instructing the jury, in terms, that they were at liberty to 
increase the damages purely for the sake of punishing the de- 
fendant, and beyond the amount of injury, taken in a liberal 
sense, which the plaintiff had sustained. 

Recently, however, in the valuable Treatise on the Law of 
Damages, which Mr. Sedgwick has given to the profession, the 
learned author has denied the soundness of the general rule as we 
have above stated it, laying down the broad proposition that, ‘* wher- 
ever the elements of fraud, malice, gross negligence, or oppression 
mingle in the controversy, the law, instead of adhering to the system 
or even the language of compensation, adopts a wholly different 
rule. It permits the jury to give what it terms punitory, vindictive, 
or exemplary damages ; in other words, blends together the interest 
of society and of the aggrieved individual, and gives damages not 
only to recompense the sufferer, but to punish the offender.” (Sedgwick 
on Damages, p. 39.) However this view may seem justified by the 
general language of some judges, and by remarks gratuitously 
made in delivering judgment on other questions, it is not supported 
to that extent by any express decision on the point, and is deemed 
at variance not only with adjudged cases, but with settled ‘princi- 
ples of law. This will be apparent from an examination of ‘the 
authorities on which the learned author relies. In the first case 
cited in support of his position, that of Huckle v. Money, (2 Wils. 
205,) which was an action to try the legality of an arrest under a 
general warrant issued by the secretary of state, the jury found a 
verdict for £300, which the defendant moved the court to set aside 
as excessive. But the motion was denied, on the ground that the 
damages were properly left at large to the jury; with instructions 
that they were not bound to any certain rule, but were at liberty to 
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consider all the circumstances of oppression and arbitrary power 
by which the great constitutional right of the plaintiff was violated, 
in this attempt to destroy the liberty of the kingdom. All which 
the jury were thus permitted to consider, were circumstances going 
in aggravation of the injury itself which the plaintiff had received 
and so were admissible under the rule as stated in 2 Greenl. on 
Evid. $ 266, 272. The case of Tullidge v. Wade, (3 Wils. 18,) 
was of the same class. It was trespass for breaking and entering 
the plaintiff’s house, and debauching his daughter; and the jury 
were instructed to take into consideration the plaintifl’s loss of her 
service, and the expenses of her confinement in his house. The 
verdict, which was for £ 50, was complained of, as excessive ; but 
the court thought otherwise, “the plaintiff’ having received this insult 
in his own house, where he had civilly received the defendant, and 
permitted him to make his addresses to his daughter.” And 
it was observed by Bathurst, J., that “in actions, of this nature, 
and of assaults, the circumstances of time and place, when 
and where the insult is given, require different damages; as 
it is a greater insult to be beaten upon the Royal Exchange, than 
in a private room.” It thus appears, that in this case, the damages 
were limited to the extent of the injury received by the plaintiff ; 
and that the loose remark of Wilmot, C. J., relied on by the learned 
author, was altogether gratis dictum. In Doe v. Filliter, (18 
M. & W. 47,) which was trespass for mesne profits, the only 
question was, whether, in estimating the costs of the ejectment, as 
part of the plaintiff’s damages, the plaintiff was confined to the 
costs taxed, or might be allowed the costs, as between attorney 
and client. The remark of Pollock, C. B., respecting ‘ what are 
called vindictive damages,” though wholly uncalled for, is ex- 
plained by himself to mean only that the jury may “ take all the 
circumstances into their consideration,” namely, the circumstances 
of the injury inflicted, so far as they affected the plaintiff. The 
like may be observed of what Mr. Justice Washington said, in 
Walker v. Smith, (1 Wash. C. C. R. 152); which was an action 
against the plaintiff’s factor, to recover the balance due to the 
plaintiff for goods which the factor had sold without taking colla- 
teral security, in violation of orders, the purchaser proving insol- 
vent, and partial payment only having been obtained. The ques- 
tion was, whether the jury might assess damages in their discretion, 
for less than the plaintiff’s actual loss, taking into consideration all 
the favorable circumstances on the defendant’s part; or whether 
they were bound to give the plaintiff the precise sum which he had 
lost by the violation of his orders. And the judge instructed them 
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that the latter was the sole measure of damages ; remarking, pass- 
ingly, that in suits for vindictive damages, the jury acted without 
control, because there was no legal rule by which to measure them. 
His meaning apparently was, that in actions “sounding in damages,” 
the court had no control over the sound discretion of the jury ; but 
that where the damages were susceptible of a fixed and certain 
rule, the jury were bound by the instructions of the court. The 
ease of Tillotson v. Cheetham, (3 Johns. 56,) is also relied upon. 
This was case for a libel, in which the jury were instructed by 
Kent, C. J., ‘that the charge contained in the libel was calculated 
not only to injure the feelings of the plaintiff, but to destroy all con- 
fidence in him as a public oflicer; and in his opinion demanded 
from the jury exemplary damages, as well on account of the nature 
of the offence charged against the plaintiff, as for the protection of 
his character as a public officer, which he stated as a strong circum- 
stance for the increase of damages ;” adding, ‘that he did not 
accede to the doctrine that the jury ought not to punish the de- 
fendant, in a civil suit, for the pernicious effects which a publication 
of this kind was calculated to produce in society.” Here the 
grounds of damages, positively stated to the jury, were expressly 
limited to the degree of injury to the plaintiff, either in his feelings 
or in his character, as a public oflicer. ‘The rest is mere negation. 
The jury were not instructed to consider any other circumstances 
than those which affected the plaintiff himself; though éhese, they 
were told, demanded exemplary damages. In this view, all dam- 
ages, in actions ex delicto, may be said to be exemplary, as having 
a tendency to deter others from committing the like injuries. These 
instructions, also, were in perfect accordance with the rule already 
stated. In support of them, the chief justice relies on Huckle 
v. Money, and Tullidge v. Wade. He also refers to Pritchard v. 
Papillon, (3 Harg. St. Tr. 1071; 10 Howell St. Tr. 319, 370, 
S. C.) which was essentially a controversy between the crown and 
the people, before “‘the infamous Jeffries,” who told the jury that 
‘the government is a thing that is infinitely concerned in the case, 
that makes it so popular a cause ;” and pressed them, with dis- 
graceful zeal, to find large damages for that reason, and for their 
compliance in finding £10,000, which was the amount of the ad 
damnum, he praised them as men of sense, to be greatly com- 
mended for it. The ruling of that judge, in favor of the crown, 
will hardly be relied upon, at this day, as good authority. But in 
Tillotson v. Cheetham, the learned chief justice, in saying that the 
actual pecuniary damages in actions for tort, are never the sole rule 
of assessment, probably meant no more than this, that the jury 
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were at liberty to consider all the damages accruing to the plaintiff 
from the wrong done, without being confined to those which are 
susceptible of arithmetical computation. The remark of Spencer, J., 
beyond this, was extrajudicial. In Woert v. Jenkins, 14 Johns. 
352,) which was trespass, for beating the plaintif’s horse to death, 
with circumstances of great barbarity, the jury were told that they 
* had aright to give smart money ;”’ by which nothing more seems 
to have been meant, than that they might take into consideration 
the circumstances of the cruel act, as enhancing the injury to the 
plaintiff, by the laceration of his feelings. In the Boston Manufac- 
turing Company v. Fiske, (2 Mason R. 119,) the only question was 
whether, in case for infringing a patent, the plaintiff might recover, 
as part of his actual damage, the fees paid to his counsel for vindi- 
cating his right in that action. ‘The observations of the learned 
judge, quoted by Mr. Sedgwick, were made with reference to the 
practice in admiralty, in cases of marine torts and prize, where a 
broader discretion is exercised than in courts of common law, the 
court frequently settling, in one suit, all the equities between the 
parties in regard to the subject-matter. 

The next case adduced is that of Whipple v. Walpole, (10 N. 
Hamp. R. 1380,) which was case against the town of Walpole, 
to recover damages for an injury arising from the defective state 
of a bridge, which the defendants had grossly neglected to keep 
in repair. The bridge had broken down while the plaintifl’s stage- 
coach was passing over, in consequence of which his horses were 
destroyed. The jury were instructed ‘that for ordinary neglect 
the plaintiff could not recover exemplary damages; but that such 
damages might be allowed in the discretion of the jury, in case 
they believed there had been gross negligence on the part of the 
defendants.” The question seems in fact to have been, whether 
the jury were confined to the value of the horses, or might take 
into consideration all the circumstances of the injury. ‘The sole 
question before the court in bank was, whether the above instrue- 
tion was correct; and they held that it was. The remark that 
the jury might give “damages beyond the actual injury sustained, 
for the sake of the example,” though gratuitous and uncalled for, 
seems qualified by the subsequent observation that the jury, in 
cases of gross negligence, “ were not bound to be very exact in es- 
timating the amount of damages;” and probably the learned 
judges meant to say no more than that, in such cases, the court 
would not control the discretion of the jury, but would leave them 
at liberty to consider all the circumstances of the injury, and award 
such damages as they thought proper. In Linsley v. Bushnell, (15 
ol* 
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Conn. R. 225,) which was a case for an injury to the plaintiff’s 
person, occasioned by an obstruction left in the highway by the 
wanton negligence of the defendant, the question was, whether the 
jury, in the estimation of dameges, were restricted to the loss of 
the plaintiff’s time, and the expenses of his cure, &c., or might also 
allow, as part of his damages, the necessary trouble and expenses 
incurred in the prosecution of his remedy by action. And the 
court held that these latter were fair subjects for their considera- 
tion. ‘* The circumstances of aggravation or mitigation,” said the 
court, — ‘the bodily pain; the mental anguish; the injury to the 
plaintiff’s business and means of livelihood, past and prospective ; 
all these, and many other circumstances, may be taken into con- 
sideration by the jury, in guiding their discretion in assessing dam- 
ages for a wanton personal injury. But these are not all that go 
to make up the amount of damage sustained. The bill of the 
surgeon, and other pecuniary charges, to which the plaintiff has 
been necessarily subjected by the misconduct of the defendant, are 
equally proper subjects of consideration.” And it is in express 
reference to the propriety of allowing the trouble and expense of 
the remedy, that the observation respecting vindictive damages, or 
smart-money, quoted by Mr. Sedgwick, seems to have been made. 
For the learned judge immediately cites in support of his remark 
certain authorities, which will hereafter be mentioned, not one of 
which warrants the broad doctrine which is now under considera- 
tion; and he concludes by quoting from one of them, with empha- 
sis, the admission that “‘ where an important right is in question, in 
an action of trespass, the court have given damages to indemnify 
the party for the expense of establishing it.” This is conceived to 
be the extent to which the law goes, in civil actions for damages, 
beyond the circumstances of the transaction. 

The learned author further observes, that the doctrine he lays 
down has been fully adopted by the supreme court of the United 
States; and cites Tracy v. Swarhvout, (10 Peters R. 80.) That 
was an action of trover against a collector of the revenue, for cer- 
tain casks of sirup of sugar-cane, which the importer had offered 
to enter and bond at the rate of fifteen per cent. ad valorem, but 
the collector, acting in good faith, required bond for a duty of 
three cents per pound. The importer refusing to do this, the 
goods remained in the hands of the defendant a long time, waiting 
the decision of the secretary of the treasury ; who being of opinion 
that the lighter duty was the legal one, they were accordingly de- 
livered up to the importer at that rate of duty; but in the mean 
time had become deteriorated by growing acid. The judge of the 
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circuit court instructed the jury that the circumstances of the dis- 
pute ought not to subject the collector to more than nominal dam- 


ages ; to which exceptions were taken. The sole question on this , 


subject was whether the plaintiff was entitled to the damages he 
had actually sustained ; and the supreme court held that he was so 
entitled. It was in reference to this question only, that the terms 
exemplary and compensatory damages were used; the question 
whether, in any case, damages could be given by way of punish- 
ment alone, not appearing to have crossed the minds either of the 
judges or the counsel. * 

The last case cited by the author is that of the Amiable Nancy, 
(3 Wheat. 546,) which was a libel for a marine tort, brought by 
neutrals against the owners of an American privateer, for illegally 
capturing their vessel as prize, and for plundering the goods on 
board. ‘The question was, whether the owners of the privateer, 
not having in any respect participated in the wrong, were liable for 
any damages beyond the prime cost or value of the property lost, 
and in case of injury, for the diminution in its value, with interest 
thereon ; and the court held that they were not; and accordingly 
rejected the claim for all such damages as rested in mere discre- 
tion. ‘To what extent the immediate wrong-doers might have been 
liable, was a question not before the court; yet it is to be noted, 
that, in the passing allusion which the learned judge makes to their 
liability, he merely says that, in a suit against them, it might be 
proper to go yet farther, in the shape of exemplary damages, but 
does not say that it would be. 

From this examination of all the authorities adduced by this 
learned author in support of the position that, in the cases alluded 
to, damages may be given purely by way of punishment, irrespect- 
ive of the degree and circumstances of injury to the plaintiff, it is 
manifest that it has not the countenance of any express decision 
upon the point, though it has the apparent support of several 
obiter dicta, and may seem justified by the terms ‘ exemplary 
damages,” “ vindictive damages,” “smart-money,” and the like, 
not unfrequently used by judges, but seldom defined. But taken 
in the connexion in which these terms have been used, they seem 
to be intended to designate in general those damages only which 
are incapable of any fixed rule; and lie in the discretion of the 
jury; such as damages for mental anguish, or personal indignity 
and disgrace, &c., and these, so far only as the sufferer is himself 
affected. If more than this was intended, how is the party to 
be protected from a double punishment? For after the jury shall 
have considered the injury fo the public in assessing damages for 
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an aggravated assault, or for obtaining goods by false pretences, 
or the like, the wrong-doers are still liable to indictment and fine, 
as well as imprisonment, for the offence. 

This view of the true meaning of those terms was taken by 
Smith, J. in Churchill v. Watson, (5 Day R. 144.) It was tres- 
pass de bonis asportatis, committed with malice, and with circum- 
stances of peculiar aggravation, to prevent the plaintiff from com- 
pleting a contract for building a vessel. And the question was, 
whether the jury were confined to the value of the property taken, 
and presumptive damages for the force only; or whether they 
might consider all the aggravating circumstances attending the 
trespass, and the plaintiff’s actual damage sustained by it. The 
court held the latter. The learned judge remarked that “ in actions 
founded in tort, the first object of a jury should be to remune- 
rate the injured party for all the real damage he has sustained 
In doing this, the value of the article taken or destroyed forms one 
item; there may be others, and in this case I think there were 
others.” He then mentions the interruption and delay, which oc- 
curred in building the vessel, as of the class of damages to which 
he alludes, and adds that he shall not attempt to draw the line be- 
tween consequences which may properly influence a jury in assess- 
ing damages, and those which are so far remote and dependent on 
other causes that they cannot be taken into consideration. “ In ad- 
dition,” he observes, * to the actual damage”’ (meaning doubtless, 
from the connexion, the direct pecuniary damage above alluded to,) 
“which the party sustains in actions founded in éort, the jury are 
at liberty to give a further sum, which is sometimes called vindictive, 
sometimes, exemplary, and at other times presumptive damages. 
These, from their nature, cannot be governed by any precise rule, 
but are assessed by the jury, upon a view of all the circumstances 
attending the transaction.” Ue afterwards says, “ Indeed I know 
of no such thing as presumptive damages for force. It is a wrong, 

for which the law presumes damages, and the amount will depend 

on the nature, extent and enormity of the wrong ; but force partakes 
not of the nature of right or wrong, in such a manner that the law 

can raise any presumption.” A similar view of the rule of dam- 

ages in ¢orts had previously been taken by the court in Edwards v. 

Beach, (3 Day R. 447,) which was trespass for destroying a tav- 

ern-keeper’s sign; the plaintiff claiming damages commensurate 

with the injury, and the defendant resisting all but the value of the 

sign. So, in Denison v. Hyde, (6 Conn. R. 503,) which was tres- 

pass for carrying away the plaintiff’s vessel, the rule was held to 

be, that in tort, “not only the direct damage, but the probable or 
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inevitable damages, and those which result from the aggravating 
circumstances attending the act, are proper to be estimated by the 
jury.” Soin Treat v. Barber, (7 Conn. R. 274,) which was tres- 
pass, the defendant having broken open the plaintiff’s chest con- 
taining her wearing apparel, and used language in relation to the 
contents of it that wounded her feelings; it was held that these 
circumstances were proper to be considered by the jury, as aggra- 
vating the injury, and so increasing the damages. In Merrills v. 
The Tariff Man. Co. (10 Conn. R. 384,) which was an action on 
the case, the court referred to the malice, wantonness, and spirit 
of revenge and ill will, with which the act was done, and observed 
that “these circumstances of aggravation may, with great propri- 
ety be considered, in fixing the remuneration to which the plaintiff 
is entitled.” It seems superfluous to state at large the particular 
cases in which a similar rule has been laid down. It was emphat- 
ically but briefly stated by Williams C. J. in Bateman v. Goodyear, 
(12 Conn. R. 580,) which was trespass for an aggravated forcible 
entry, in these words: ‘* What then is the principle upon which 
damages are given, in an action of trespass? The party is to be 
indemnified for what he has actually suffered; and then all 
those circumstances, which give character to the transaction, are 
to be weighed and considered.” He cites the above case of 
Churchill v. Watson, and refers to Bracegirdle v. Orford, (2 
M. & 8S. 77,) where the circumstances of the entry into the 
plaintiff’s house, namely, upon a false charge of concealment of 
stolen goods, to the injury of her reputation, were held proper for 
the consideration of the jury; Le Blanc J. remarking, that “ it is 
always the practice to give in evidence the circumstances which 
accompany and give a character to the trespass.” The party is to 
be indemnified, nothing more. But every circumstance of the 
transaction, tending to his injury, is to be considered. At this 
limit the jury are to stop. They may weigh every fact which goes 
to his injury, whether in mind, body, or estate ; but are not at lib- 
erty to consider facts which do not relate to the injury itself, nor to 
its consequences to the plaintiff. In other words, they cannot go 
beyond the issue; which is the guilt of the defendant, and the dam- 
age it did to the plaintiff; for this only did the defendant come pre- 
pared to meet. Such, plainly, was the principle of the decision in 
the cases already cited ; as it also was in Hall v. Conn. R. Steam- 
boat Co., (13 Conn. R. 320,) which was case for an inhuman in- 
jury to a passenger; in Southard v. Rexford, (6 Cowen R. 254,) 
which was for breach of a promise of marriage ; in Major v. Pul- 
liam, (3 Dana R. 582,) which was trespass quare clausum fregit ; 
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and in Rockwood v. Allen, (7 Mass. 254,) which was case for the 
default of the sheriff’s deputy. In all these cases there were cir- 
cumstances of misconduct and gross demerit on the part of the 
defendant, richly deserving punishment in the shape of a pecuniary 
mulct, and fairly affording a case for damages on that ground alone ; 
yet in none of them do the court intimate to the jury that they may 
assess damages for the plaintiff to any amount more than commen- 
surate with the injury which he sustained. 

The most approved text-writers, also, justify this rule of dam- 
ages. Thus, Blackstone, (2 Bl. Comm. 438,) defines damages as 
the money “ given to a man by a jury, as @ compensation or satis- 
faction for some injury sustained ; as for a battery, for imprison- 
ment, for slander, or for trespass.””, Hammond, (Law of Nisi Prius, 
p- 33,) limits the remedy, by an action of trespass, to the recovery 
of “*a compensation for the injury sustained.” Ib. p.43—48. And 
it is worthy of remark, that Chief Baron Comyns, in treating ex- 
pressly of damages, nowhere intimates a power to assess them, be- 
yond this. (3 Com. Dig. Damages, E.) 

It was solely upon this ground of compensation to the plaintiff, 
for the injury to his feelings by the very insulting conduct of the 
defendant, that the verdict was held good in Merest v. Harvey, (5 
Taunt. 442.) Lord Kenyon has sometimes been quoted as having 
said that though a plaintiff may not have sustained an injury by 
adultery, to a given amount, yet that large damages, for the sake 
of public example, should be given. And this supposed opinion of 
his was alluded to in the case of Markham vy. Fawcett.: But Mr. 
Erskine, who was for the plaintiff in that action, protested that “ he 
never said any such thing.” ‘ He said that every plaintiff had a 
right to recover damages up to the extent of the injury he had re- 
ceived ; and that public example stood in the way of showing favor 
to an adulterer, by reducing the damages below the sum which the 
jury would otherwise consider as the lowest compensation for the 
wrong.” (2 Erskine’s Speeches, p. 9.) ‘The general rule, as thus 
limited, was recognized in Gunter v. Astor, (4 J. B. Moore, p. 12,) 
where the defendants, who were rival manufacturers in the same 
trade with the plaintiff, had invited his company of servants to a 
dinner, got them intoxicated, and induced them to sign an agree- 
ment to leave the plaintiff’s service and enter their own, which they 
did. The action was in case, for conspiracy ; and Lord C, J. Dal- 
las “left it to the jury to give damages commensurate with the in- 
jury the plaintiff had sustained.” A new trial was moved for, on 
the ground that as the plaintiff’s men worked by the piece only, 
and not by a contract on time, the plaintiff was entitled to damages 
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only for the half day they spent at the dinner; whereas the jury 
had given £1600, being the proved value of two years’ profits. 
But the motion was denied, on the ground that the plaintiff was 
entitled to recover damages for the loss he actually sustained by 
their leaving him at that critical period, of which the jury were the 
proper and exclusive judges. Here was a case of gross fraud and 
aggravated wrong, particularly dangerous in a manufacturing com- 
munity ; and yet no one pretended that the plaintiff had a right to 
greater damages than he had himself sustained, however deserving 
the defendants might be of a heavy pecuniary mulct, by way of ex- 
ample. See also Sears v. Lyons, (2 Stark. R. 317,) which was 
trespass for breaking the plaintiff’s close, and poisoning his fowls ; 
where the jury were cautioned to guard their feelings against the 
impression likely to have been made by the defendant’s conduct. 
In all these cases, there were “ elements of fraud, malice and op- 
pression mingled in the controversy,’ yet the learned judges did 
in no case instruct or permit the jury to “ blend together the inter- 
est of society and of the aggrieved individual, and give damages 
not only to recompense the sufferer, but to punish the offender ;” 
which, if Mr. Sedgwick is correct, they ought to have done. Their 
omission to do this, most expressively teaches that they recognized 
no such rule of law. 

The rule of damages, as limited by the extent of the injury to 
the plaintiff, was the same in the Roman civil law. See 1 Domat’s 
Civil Law, p. 426, 427, b. 3, tit. 5, § 2, n. 8, and notes. Wood’s 
Institute of the Civil Law, b. 3, ch. 7, p. 258 — 264, and the places 
there cited. 

The broad doctrine stated by Mr. Sedgwick finds more counte- 
nance from the bench of Pennsylvania than from any other quar- 
ter which is known to us; and yet even there, it can hardly be 
said to have been adjudged to be the law, as may be seen by the 
cases decided. The earliest, usually referred to, is Sommer v. Wilt, 
(4.8. & R. 19,) which was an action on the case to recover dam- 
ages for the malicious abuse of legal process, in which the jury 
found for the plaintiff, assessing damages at 9500 dollars. ‘The 
case came before the court in bank, on a motion to set aside the 
verdict, on the ground that the damages were excessive ; but the 
motion was'refused, for the express reason that “ all the facts and 
circumstances ” of the case “‘ were fairly submitted to the jury, to 
draw their own conclusions ;”’ and that “ there were circumstan- 
ces from which the jury might have inferred malice, and evidence 
which satisfied them that the ruin of the plaintiff was occasioned 
by an act of oppression, and many aggravating circumstances of 
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useless severity.” This case therefore is in strict accordance with 
the rule as we have stated it, the damages being referred to the 
extent of the wrong done to the plaintiff. When, therefore, the 
learned judge, in the course of his judgment, remarked that the 
standard of damages in actions of that nature was ‘not even a 
matter of mere compensation to the party, but an example to deter 
others,” the remark was not called for by the question before him, 
but was entirely extra-judicial. This case was cited, and its prin- 
ciple approved in Kuhn v. North, (10S. & R. 399, 340,) in which 
the court granted a new trial because of excessive damages, in an 
action against the sheriff, where he honestly intended to perform 
his duty, and the jury were plainly mistaken. 

The strongest case in favor of giving damages to the plaintiff 
beyond what he has sustained, is that of McBride v. McLaughlin, 
(5 Watts, 375,) which was trespass against a judgment creditor 
for a wilful and malicious abuse of process, in the levy of his exe- 
cution against two joint debtors, “ under circumstances of peculiar 
injustice and oppression.” It appeared that the oppression was in 
fact meditated not against the present plaintiff, but against the 
other debtor, to whom the property taken was supposed to belong ; 
and that the present plaintiff had been joined in the judgment by 
mistake ; and it was set aside as to him. The question was, 
whether the defendant’s malice and misconduct in the transaction 
could be taken into the estimation of damages, inasmuch as it was 
not intended against the plaintiff. The judge ruled that it might ; 
and his ruling was sustained by the court in bank. There was no 
discovery of error or mistake by the creditor, and consequent apol- 
ogy, during the oppressive transaction ; but the whole was carried 
out to its final consummation, in the most insolent and cruel man- 
ner. ‘The case therefore falls within our rule, that the jury may 
consider all the circumstances affecting the plaintiff, either in mind, 
body, or estate, and award him damages to the extent of the 
injury done ¢o him in either of those respects. Surely, if A. spits 
in B.’s face on ’change, it does not diminish the disgrace, nor, of 
course, the extent of the injury, for him afterwards to say that he 
mistook B. for C. The crowd that saw the indignity may never 
come to the knowledge of this fact, nor does it lessen the pain 
inflicted upon his feelings at the time. In both cases, as in all 
others, the evidence is confined to the principal fact, with all its 
attending circumstances, stamping its character, and affecting the 
party injured. In the case we have just cited, however, the learned 
judge does seem to place the decision of the court on the ground 
that in certain offences against morals, which would otherwise pass 
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without reprehension, ‘the providence of the courts,” permits the 
private remedy to become an instrument of public correction. We 
say seems to place it; for he also uses expressions which equally 
indicate a reliance upon the rule which confines the jury to the 
evidence affecting the plaintiff alone. Such, for example, is the 
concluding sentence of his judgment: “ The defendant was guilty 
of wilful oppression, and he is properly punished for é#.’” Oppres- 
sion of whom ? Clearly the plaintiff,and no other. Our limits will 
not permit an extended examination of all that fell from the court 
on this occasion ; but with the profound respect we sincerely enter- 
tain for that learned bench, we may be allowed to question the 
accuracy of the assertion, that in an action for seduction of a 
daughter, the loss of service is the only legal ground of damages 
to the plaintiff. It is true, it was stated by Lord Ellenborough in 
1809, to be difficult to perceive the legal propriety of extending 
the rule beyond that; yet he confessed the practice of so extend- 
ing it had become inveterate; and accordingly he instructed the 
jury also to consider the injury to the plaintiff’s parental feelings ; 
and the rule has for many years been well settled, that in this, as 
in other wrongs, the wounded feelings, the loss of comfort, and 
the dishonor of the plaintiff, resulting from the act of the defend- 
ant, forma legal ground of damages, as part of the transaction 
complained of. The grounds of the action for seduction were 
recently examined in England, in Grinnell v. Wells, (7 M. & G. 
1033,) and the damages explicitly admitted to be given as compen- 
sation; not limited however, to the actual expenditure of the 
plaintiff’s money, but given according to all the circumstances of 
aggravation in the particular case. ‘These are consequences of the 
defendant’s wrongful act, done to the plaintiff, to his injury; and 
it is for these, and not for the outrage to the public, that damages 
are given. See 2 Greenl. on Evidence, and cases there cited. 
Andrews v. Askey, (8 C. & P.7.) The case of Benson v. Fred- 
erick, (3 Burr. 1845,) cited in McBride v. McLaughlin, was not a 
case of damages given for the sake of example. It was an action 
against a colonel, for ordering a private to be whipped, out of 
spite to his major, who had given the man a furlough. ‘The jury 
gave him £150, and the court refused to set aside the verdict for 
excessiveness of damages, because the man, “ though not much 
hurt, indeed, was scandalized and disgraced by such a punish- 


ment.” 
In conclusion, it is worthy of remark, that afterwards, in Wynn 


v. Allard, (5 Watts & Serg. 524,) which was trespass for a col- 
lision of vehicles on the road, the same learned court of Pennsyl- 
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vania very properly held that the drunkenness of the defendant 
was admissible in evidence to determine the question of negligence, 
where the proof was doubtful ; but * not to inflame the damages.” 
Why not, if it was “an offence against morals”? For it cer- 
tainly must have been deemed such an offence. And in Rose v. 
Story, (1 Barr. R. 190, 197,) in trespass de bonis asportatis, where 
the jury had been allowed, in addition to the value of the property, 
to give such further damages, as “ under all the circumstances of 
the case as argued by the counsel, they might think the plaintiff 
entitled to demand ;” the same court held the instruction wrong, 
as giving the jury “ discretionary power, without stint or limit, 
highly dangerous to the rights of the defendant,” and “ leaving 
them without any rule whatever.” It is against this discretionary 
and unlimited power, so liable to abuse, and so dangerous to the 
rights and liberties of the citizen, that we contend ; though it is 


not for us, but for the judiciary, to declare what is the law. 
G. 





Recent American Decisions. 


Circuit Court of the United States, Massachusetts District, March, 
1847, at Boston. 


Tue Perry Manvracturtnc Company v. Brown, Harris, ET AL. 
; Same v. Same. 


Where five members of a copartnership were summoned as trustees, and four 
of them signed and made oath to a special answer, on which they were dis- 
charged, several costs of travel and attendance were allowed to the four, but 
not for counsel fees. 





In each of these cases, Francis Skinner and four others were 
summoned as trustees, described as “ partners in trade, under the 
firm of Francis Skinner & Co.” and notified in the writ that they 
were ‘summoned as such partnership, and not as individuals.” 
At the return day, their counsel entered five separate appearances, 
and filed five separate general answers, by attorney, in each case. 
A single set of special interrogatories was then put to the trustees, | 
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with this caption: “ Interrogatories addressed to Francis Skinner 
and others, summoned as trustees under the firm of Francis Skin- 
ner & Co. to which their single joint answer by any one member 
of the firm will be sufficient.” To these, the trustees filed a single 
joint answer, signed “ Francis Skinner & Co. by Francis Skin- 
ner,”’ and sworn to by Mr. Skinner. ‘The trustees afterwards put 
in a further voluntary answer, stating facts to which they had not 
been interrogated, and signed and sworn to by four of the five 
members, one being out of the commonwealth. On this answer 
they were discharged, and their counsel claimed ten several bills 
of costs, viz.: five in each case, which, with counsel fees claimed, 
amounted to a little more than two hundred dollars. ‘This was 
resisted by the plaintiffs’ counsel, who contended that the costs 
should be joint in each case. 

Charles P. Curtis cited Rev. Stat. of Mass. c. 109, sec. 49, 
adopted as a part of the rules of practice in the circuit court, to 
this effect: “If any person, summoned as a trustee, shall appear 
at the first term, and submit himse/f to an examination upon oath, 
he shall be allowed his costs for travel and attendance, and such fur- 
ther sum, as the court shall think reasonable, for his counsel fees 
and other necessary expenses.” He contended that this statute 
was peremptory, and ensured costs to each person, making no pro- 
vision for a partnership, which is not a person. There is a special 
provision for corporations. 

R. H. Dana, Jr. for the plaintiffs, contended that this statute, 
having only the force of a rule, in the circuit court, was not per- 
emptory, but directory, and addressed itself to the discretion of the 
court. If the plaintiffs clearly confined themselves to the joint 
debt, and required only the answer of one member of the firm, the 
attendance and answers of the others were unnecessary, and ought 
not to entitle them to several costs, any more than would several 
pleas unnecessarily put in by joint defendants. ‘They become, in 
fact, one party. ‘There is no decision of the supreme court of the 
state on this point, but it is because the practice is uniform, and 
recognized in the state courts. ‘There was also an agreement 
among the members of the Suffolk bar, several years ago, to 
which the trustees’ counsel was party, to tax but one bill in a case 
like the present. 

Mr. Curtis replied that the agreement referred to was made 
before the plaintiffs’ counsel came to the bar, and as he was not a 
party to it, he was not entitled to the benefit of it. Also, the 
agreement was no longer in force, as the association of the bar was 
dissolved. He doubted the uniformity of the practice, and sug- 
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gested that, so far as it existed, it probably had its origin in the 
agreements of the bar. 

Spracue J. intimated an opinion in favor of several costs, but 
was willing to hear evidence as to the practice in the courts of the 
state. ‘I'he case was accordingly postponed for that purpose. 


Spracue J. at a subsequent day, gave the following opinion. 
The statute seems to me to be peremptory. It says “ any person ;” 
while the statute regulating costs between principals, uses the term 
“‘ party.”’ In the latter case, it becomes a question, whether or not 
certain persons, joined as defendants, are or are not one party. 
This statute takes no cognizance of anything but persons and cor- 
porations. A partnership is not a person. It is contended that 
the statute, being only a rule in this court, is directory, and ad- 
dressed to our discretion. Still, we must construe it according to 
its terms, and these seem to me distinct. The notice given by the 
plaintiffs, in their writ, is suflicient to confine their attachment to 
the joint debt; yet this does not excuse the trustees from ap- 
pearing, according to the exigency of the writ, and submitting 
themselves severally to examination, under oath, as to the joint 
debt. One may know what another does not. The plaintiffs 
have a right to the answer of each, as to the joint debt. In this 
case, the plaintiffs have several answers, and agree to receive the 
answer ofany one of the firm; but this does not excuse the others 
fromattendance. They have no leave to go out of court. All are 
liable to be charged, on the answer of one ; and if charged, each is 
liable, ultimately, to a judgment upon scire facias against his pri- 
vate property and his body. I think each trustee must remain in 
court until he is discharged, or a discontinuance is entered against 
him. If so, he should have his costs for attendance. He also has 
a right to put in a separate answer, if he pleases, notwithstanding 
the notice. 

The evidence, as to the practice in the state courts, has been 
before me, and I must consider it proved that the practice in Suf- 
folk, Middlesex, and probably all the other counties, is to allow 
but one bill of costs in a case like the present. ‘This is, however, 
a custom of the clerks and the gentlemen of the bar, arising per- 
haps from courtesy or agreement. It has never been officially re- 
cognized, nor has the statute ever been solemnly passed upon, by 
the supreme court. It appears that Chief Justice Williams de- 
cided, in conformity with the practice, in the court of common 
pleas; but the case was not reported, and that learned judge is not 
able to refer us to the name or date of the case. ‘There may have 
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been circumstances in the case, not now recollected, which would 
not make it conform altogether to the present. Moreover, so long 
as this decision, as well as the practice, is liable to be revised and 
perhaps reversed by the higher tribunal, I feel bound to follow 
my own judgment. Whereas, if the existing practice had been 
solemnly recognized and established by the highest tribunal in the 
state, I should prefer to follow it, for the sake of uniformity of prac- 
tice, although not legally binding in this court. 

As one of the trustees did not sign the special answer, being, as 
appears, out of the commonwealth, his costs will be disallowed. 
‘'he other trustees are adjudged several costs, in each case, for 
travel and attendance, but not for counsel fees. 


Circuit Court of the United States, for the Northern District of New 
York. In Equity. 


Darws Buck, Natuanren Wricat, Srersen Ciark, Sumroieta 
McCoy and Witutam McCoy v. Wituiam Cops and Jacos 


HeERMANCE. 


Patent ; — Injunction ; — Joinder of Parties ; — Burden of Proof; — First Inven- 
tor ; — Specification. 


Tis was a motion for an injunction, argued before the Hon. Al- 
fred Conkling, district judge of the United States, for the northern 
district of New York, at his chambers, in the village of Auburn, on 
the 7th and Sth days of December, 1846. 

The complainants filed their bill, setting forth that previously to 
the 20th of May, 1839, the complainant, Buck, was the inventor of 
improvements in a cooking stove, for which he, on that day, ob- 
tained a patent. Copies of the letters patent and specification were 
annexed. The specification claimed as the invention, the extend- 
ing of the oven under the apron, or open hearth of the stove, in 
combination with reverberating flues for conducting the heat, &c. 
under the oven into a hot air chamber, in front of the oven under 
the hearth. The stove made according to this patent is known as 
Buck’s cooking stove. The bill further set forth that the improve- 
ments were put into use soon after the patent was obtained, and 
were useful and of great value, and a source of profit to the pa- 


tentee. The bill was accompanied by various aflidavits, setting 
52* 
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forth the title of the complainants and the infringement of the pa- 
tent by the defendants.. It appeared from them that the complain- 
ants were the joint owners of the patent for the whole United 
States, although the complainant, Buck, had no interest in the 
same within the city and county of Albany, and that the defend- 
ant, Cobb, was engaged in the city and county of Albany, in man- 
ufacturing stoves of a patent known as Hermance’s patent, claimed 
to be made under a patent obtained by one John C. Hermance, 
later in point of time than Buck’s patent, which stoves the defend- 
ant, Hermance, was engaged in selling in various parts of the 
country. ‘Those stoves, as the complainants alleged, embraced 
the improvements patented by Buck, and were a violation of his 
patent. 

It further appeared that an action at law in the circuit court of 
the United States, for the northern district of New York, had been 
instituted against the defendants, for a violation of Buck’s patent, 
which was tried at Albany, in October, 1845. But the jury did 
not agree upon a verdict. Another trial was had at Albany, in 
October, 1846, and the jury again failed to agree. The complain- 
ants had already incurred in prosecuting the litigation, some $1200 
of costs, and had paid out $450 for counsel fees. It also appeared 
that in July, 1846, an injunction had been granted by the circuit 
court of the United States for the district of Ohio, restraining cer- 
tain parties from making stoves embracing a part only of the im- 
provements patented by Buck. The bill prayed for an injunction. 

The defendants resisted the motion for an injunction on several 
grounds, and contended: [irst. That they were not joint tres- 
passers, and not liable to be jointly sued, Hermance selling only as 
agent, stoves manufactured by Cobb, and having no interest what- 
evet in the stoves made and sold. Second. That Darius Buck, 
not being interested in the patent within the city and county of Al- 
bany, was improperly joined as a complainant in the bill. Third. 
That Buck was not the original inventor of the improvements pa- 
tented by him, but that the Hoxie stove and the Hathaway stove, 
which were in use before his patent, combined all the improve- 
ments patented by Buck. Fourth. That the specification did not 
describe the invention in sufliciently full, clear, and exact terms. 
Fifth. That the stoves made under Hermance’s patent were not a 
violation of Buck’s patent. Sixth. That the patent of Buck had 
not been enjoyed quietly and without question, long enough to 
entitle the complainants to an injunction, and that under the cir- 
cumstances of this case they could not have any injunction until 
they obtained the verdict of a jury in favor of the patent. 
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Rodman L. Joice, and William H. Seward, for the complainants. 
David Wright; for the defendants. 


Conxuinc, J. overruled all these objections, and granted an 
injunction restraining the defendants from violating Buck’s patent, 
by making or selling stoves under Hermance’s patent. The judge 
held: First. That the defendants were properly sued jointly. 
Second. That Buck being interested in the patent within the United 
States, though without the city and county of Albany, was in- 
terested in protecting himself against the sale out of the city and 
county of Albany of stoves manufactured there, in violation of his 
patent, and therefore was properly joined as complainant in a bill 
to restrain the manufacture of such stoves in the city and county of 
Albany, or at least that the objection made to joining Buck as a 
complainant was not important to be considered on this motion. 
Third. That Buck was the original inventor of the improvements 
patented by him, and that the Buck stove was wholly different in 
principle and in construction from both the Hoxie stove and the 
Hathaway stove. Fourth. That the specification was suflicient. 
Fifth. That the stoves made under Hermance’s patent were a vio- 
lation of Buck’s patent. ‘The judge had no doubt on this point, 
and said, that both himself and Mr. Justice Nelson, were very 
much surprised on the first trial that the jury did not bring in a 
verdict for the plaintiffs. (Judge Conkling did not attend the last 
trial.) Sixth. That the complainants had endeavored in good faith 
to obtain the verdict of a jury in their favor, on a trial at law 
against the defendants, and had done all in their power at a great 
expenditure of money and loss of time, to effect that object ; that 
meantime they had lost opportunities of selling out rights in the pa- 
tent, for no one would buy while the patent was in litigation ; that 
half of the lifetime of the patent was already gone, and the de- 
fendants were undoubted infringers, and that under those circum- 
stances, and with the strong disposition manifested of recent years 
by the courts of the United States to regard patents and patentees 
more and more with a favoring eye, and to do all in their power 
to secure to inventors the rewards of their genius against the in- 
cursions of pirates, the patent itself must be held to be prima facie 
evidence of all the complainants claimed under it, and the burden 
of overthrowing it must rest upon the defendants. 

And so the injunction was granted. 
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Supreme Judicial Court, Massachusetts, February, 1847, at Boston. 
Kinneston’s Case. 


A minor, under the age of eighteen, cannot be held by an enlistment in a com- 
pany of volunteers, raised under the act of congress of May, 1846, and will be 
discharged on the petition of his father, unless brought within the special ex- 
ception of the acts on the subject of enlistment ; notwithstanding his father, 
subsequently to the enlistment, verbally expressed his acquiescence. 


Tus was a case of habeas corpus, on the petition of the father, 
of a minor under the age of eighteen, setting forth his detention 
under an alleged enlistment in a company of the Massachusetts 
regiment of volunteers, (raised under the act of congress of May 
13, 1846,) and denying the legality of the enlistment, and the con- 
sent of the petitioner thereto. The petitioner proved the age, and 
rested his case. ‘The respondent set up a consent; and on this 
point it appeared that the enlistment had been without the father’s 
knowledge, and that upon learning it, he had been at considerable 
pains to procure his son’s discharge ; that when about to commence 
legal proceedings therefor, ascertaining that they would be expen- 
sive, he represented this to the son, and endeavored to obtain from 
him some assurance of indemnity, giving him, in default of doing 
so, the alternative of proceeding to Mexico with the troops; that 
the son expressed himself as preferring this alternative, and the 
father then proceeded to make some remarks of a patriotic charac- 
ter on the conduct that would become him as a soldier; that this 
was at quarters, and in the presence of a considerable number of 
the men, and some of the officers. Subsequently this writ was 
sued gut. 

For the respondent it was argued, that here being a consent, 
the enlistment was suiflicient. It was replied for the petitioner : 
(1.) That this was not such a consent as the legislation of congress 
contemplated. By act of 1802, c. 9, (still in force,) the consent is 
to be “ first had and obtained,” and the same was required in the 
temporary act of 1812, c. 14. The construction given to it in 
Commonwealth v. Camac, (1 8S. & R. 87,) is unsatisfactory. 
There is evident reason for a distinction between a previous assent 
to, or a participation in an act, and an acquiescence in it when 
done. Besides, this consent was not express and unconditional. 
This is required when an infant’s contract is confirmed by himself 
on coming of age. Thompson v. Lay, (4 Pick. 48.) And so the 
law contemplates the consent should be in this case. In this 
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policy, the act of 1812, cited, further required it to be in writing. 
(2.) But here was no contract to which a consent could attach. 
The entire legislation of this country, with its contemporaneous 
history, shows a deliberate policy to fix the commencement of 
military age at eighteen, instead of sixteen, the age of conscription 
abroad. Gen. Knox’s plan in 1790, approved by President 
Washington, (7 Niles’s Register, 300); the act of 1802, cited ; 
Monroe’s Plan in 1814, and all the temporary military acts con- 
template no enlistments before that age, except in specially reserved 
cases not here applicable. Wilber v. Grace, (10 Johns. 454; 
S. C. 12 Ib. 68,) shows plainly how the validity of the enlistment 
would have been decided, if that had been the question before the 
court. The act of 1846, creating this force, has no provision to 
the contrary of all the previous laws on this point. 


Edmund T. Dana, for the petitioner. 
Charles L. Woodbury, for the respondent. 


Hvssarp, J., held that the second ground was sustained ; that, 
as this case was not brought within the special exception of the 
acts on the subject, the enlistment under eighteen was unauthor- 
ized, and the party must be discharged. 


Supreme Court of Pennsylvania, Nisi Prius, February 23, 1831, 
before Mr. Justice Kennepy. 


CoMMONWEALTH Uv. Dupvy AND OTHERS. 


Where one or more individuals contribute sums of money to employ counsel to 
carry on a criminal prosecution, it is not maintenance in them to do so, nor 
does the fact of their so doing go to impeach their credit; though if such aid 
be given through malicious motives, and without probable cause, they render 
themselves liable to an action for damages at the suit of the party so prose- 
cuted. 

When three or more persons agree to go to a church where divine service is to 
be performed, and to laugh and talk during the performance of the same, in 
a manner which might be excusable in a tavern ; and in so doing manifest a 
determination to resist by force any effort that may be made to remove them or 
prevent their so doing, they will be guilty of riot. 

T+ seems that the unnecessary performance of secular Jabors on Sunday, in such a 

yay as to disturb the worship of others, is indictable in Pennsylvania. 
Pennsylvania Law Journal. 
















































A Treatise on Tue Measure or Dam- 
AGES, OR AN INQuIRY INTO THE Prin- 
CIPLES WHICH GOVERN THE AMOUNT 


oF COMPENSATION RECOVERED 1N 
Suits at Law. By ‘Tueopore 
Sepvewick. New York: John S. 
Voorhies. 1847. 


Anytuine from Mr. Sedgwick is 
sure to be welcomed by those to whom 
itis addressed. He touches nothing, on 
which he does not impress the marks of 
his active, resolute, and vigorous mind. 
His contributions to various journals, — 
among them to our own— attest the 
spontaneousness of his powers, and their 
free and generous direction. Already 
well-known by his eminent and de- 
served success in the practice of his pro- 
fession—by his well-principled efforts 
in politics — by his constancy as a law- 
reformer —and by his interest in litera- 
ture, particularly in historical] studies, as 
evinced by his Life of William Living- 
ston, — he now appears in the more for- 
mal character of author of an elaborate 
volume on an important and untried 
branch of jurisprudence. 

The slender and shadowy book of 
Sayer,' written in the last century, is 
the only special treatise in the English 
language on the law of damages. It 
was of little importance even when it 
first appeared ; and now, it is known 
only to the student of the history and 
bibliography of the law. Mr. Green- 
leaf’s chapter on this subject in his 
wide-spread Treatise on Evidence, is a 
fine specimen of the peculiar merits of 
that valuable work, reducing to a nar- 
row compass the principles which gov- 








1 The Law of Damages, by Joseph Sayer, 
sereant at law, London, 1770. 
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ern the subject, and carefully guarding 
them by adjudged cases. In elucidating 
the nature of the evidence to be ad- 
duced in the trial of causes, he was 
naturally led to consider the character 
of damages. The latter stand on evi- 
dence ; they are ‘‘ the end and aim”’ of 
evidence in civil cases—the finis et 
Sructus of litigation. 

Many persons might hesitate to ven- 
ture on a subject which had been so 
carefully treated, even in miniature, 
by an artist like Mr. Greenleaf; but 
Mr. Sedgwick, strongly impressed by 
its importance, and by the absence of 
any extended treatise upon it in our 
day, has undertaken the present work, 
by which the Law of Damages is made 
to take rank among the distinct and 
eminent titles of jurisprudence. We 
cannot disguise, that at first view, the 
subject seemed to us jejune, and hardly 
worthy of his various and enlightened 
talents: but, he compels us to confess 
its importance, even though he is una- 
ble to relieve it from its peculiar techni- 
calities, and impart to it that form of 
symmetry and proportion on which the 
mind dwells with pleasure. 

The subject involves an answer to the 
question proposed by every litigant, — 
** What can I recover?’’ If we divide 
the matters of legal investigation, when 
practically considered, under three 
heads, —the right of the parties or the 
cause of the action—the forms of pro- 
ceeding —and the mode of relief — we 
shall find that the latter of these titles, 
so far as it relates to remedial and not 
preventive judgments, comprehends the 
measure of damages. It is worthy ef 
notice, that a topic, so prominent from 
its intrinsic character, and from its rela- 
tions to other branches of the law, has 
waited so long for the thorough and 
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exclusive treatment which it has now 
received. 

Mr. Sedgwick writes clearly and 
ably ; nor does he hesitate to express 
his own conclusions even on disputed 
points. This is a recommendation of 
no ordinary character. It is pleasant to 
know that an author has an opinion of 
his own, even if we feel unable to ac- 
cede to it. There is an interesting 
question, which enters into much of 
the texture of his treatise, where Mr. 
Sedgwick has differed openly from Mr. 
Greenleaf.' It relates to what is some- 
times called vindictive or exemplary 
damages, or ‘‘smart money.” The 
reader who is curious with regard to a 
topic which unites, to a remarkable de- 
gree, both practical and scientific in- 
terest, will be pleased to read the dis- 
cussion of it in the work now before us, 
and the reply from an able correspondent 
in our present number, whom we may 
announce (for he would not desire to go 
into the contest with vizor down) as the 
author of the Treatise on Evidence. 

It might be sufficient for us to leave 
the two combatants in the field; but we 
cannot avoid expressing an opinion upon 
their juridical tourney. Mr. Sedgwick 
states his principle as follows: ‘* Thus 
far we have been speaking of the great 
class of cases, where no question of 
fraud, malice, gross negligence, or op- 
pression intervenes. Where either of 
these elements mingle in the contro- 
versy, the law, instead of adhering to 
the system or even the language of 
compensation, adopts a wholly different 
rule. It permits the jury to give what 
it terms punitive, vindictive, or exem- 
plary damages; in other words, blends 
together the interest of society and of the 
aggrieved individual, and gives damages 
not only to recompense the sufferer, but 
to punish the offender.’”’ In support of 
these words he adduces several cases, 
where the judges undoubtedly employed 
language, which at least goes far to- 
wards the sanction of this principle. 
And every neophyte in the profession 
is familiar with the phrases ‘‘ smart 
money’’ and ‘‘ vindictive damages,”’ 
which seem also to sustain it. 

Without undertaking any minute 
analysis of the numerous cases, we feel 





1 See pp. 38 - 46, and notes ; also p. 491. 
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that there are certain cardinal principles 
of the law, which must determine this 
question. Proceedings are either crimin- 
aliter or civiliter. ‘The first, instituted 
by the government to protect the com- 
monwealth from crime, ate by indict- 
ment or examination before magistrates. 
The second, instituted by private per- 
sons to obtain relief or remedy, for 
private wrongs, are by actions on con- 
tracts or torts. ‘To these may be added 
a third class, which, however, need not 
be considered on the present occasion, 
actions qui tam, where, by virtue of 
express legislation, the proceeding is 
at once punitory and compensatory. 
Now to confound these two classes of 
jurisdiction, to allow their currents to 
intermingle, is contrary to those princi- 
ples which prevail in both. ‘The sufferer 
by trespass does not recover damages, 
by means of an indictment. ‘The com- 
monwealth holds the offender to abide 
the punishment due to the wounded 
majesty of the law, and does not allow 
any individual to satisfy his private 
griefs through this act of justice. The 
same principle, — which is at once con- 
servative, scientific and just in its charac- 
ter, — should not allow any private pro- 
ceedings to be made the instruments 
of public justice. The commonwealth 
should not lurk in a writ, which, ac- 
cording to the formula of the declara- 
tion has been ‘ purchased’’ by a pri- 
vate person. By doing so, it may pun- 
ish twice, once by indictment, and then, 
again, by vindictive damages. The 
statement of this natural consequence 
of Mr. Sedgwick’s hypothesis seems a 
sufficient answer to it. His views may 
be sustained by the words of judges, 
and are expressed with a confidence, 
which might inspire doubt in our own 
opinion, if we did not feel that it stands 
on certain principles which cannot fail 
to outlast the cases which he has cited, 
A mere case is a weak answer to a 
principle. 

It is one of the gratifying circum- 
stances in the progress of jurisprudence, 
that it is daily assuming more than be- 
fore the guise of science. Chance 
dicta of courts, and anomalous opinions, 
even if sustained by formal judgments, 
can no longer control the clear conclu- 
sions from admitted principles. Many 
old cases — such as some of those Mr. 
Sedgwick has cited — are becoming to 
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be regarded as little more than barna- 
cles which have fastened to the sides of 
the good ship of the law in her long 
voyage. They should be scraped off. 
It is to be regretted that Mr. Sedgwick 
has been willing to allow any of them 
to remain, eating into the soundness 
and symmetry of the ship. This course 
is inconsistent with his known devotion 
to the science of his profession, and his 
endeavors to reform it, 

In his remarks on the forms of action! 
he shows the spiritof the jurist. He 
says that the irregularity of legal relief 
arises from the technical character of 
our forms of action; and he seems to 
look forward to their reform, as an in- 
dispensable step to the reduction of 
**the subject of relief to order, system 
and harmony.’’ ‘These are high ob- 
jects, to obtain which no just efforts 
should be spared. Much is certainly to 
be done before order, system and har- 
mony will prevail in our discordant ju- 
risprudence ; and he is a benefactor, 
who encourages exertion in their be- 
half. We confess a sympathy with 
Mr. Sedgwick, when in rendering his 
tribute to the English common law 
commissioners, he speaks of * their 
great reputation as lawyers, and their 
still greater reputation as law-reform- 
ers.’’ In the latter character they have 
established a name in the history of the 
common law, 

The limits of a notice will not allow 
us to present an abstract of this valuable 
work, with some comments which we 
had hoped to make on several parts of 
it. ‘The subject and the author’s name 
will command attention. Some might 
wish a work, where the actual words 
of judges did not appear in such con- 
stant mosaic, ‘* here a bit of b/ack-stone, 
and there a bit of white stone ;’’ while 
others will consider this punctilious use 
of their opinions as an assurance of 
the authority of the page. Mr. Sedg- 
wick, — who knows how to be bold — 
is careful beyond the practice of some 
writers in setting forth the passage on 
which he relies. It should not be for- 
gotten that he has brought to his sub- 
> illustrations from the foreign and 

oman Jaw, Such a work will be 
welcomed throughout the whole coun- 





— 


1 See p. 48, in note, and p. 535. 
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try. It is not peculiar to New York or 
New England; but is equally applica- 
ble to every part of the United States 
where the common law is administered. 

It is dedicated to Mr. Lord, of the 
New York bar, in words which we are 
pleased to quote ; ‘* You show us al! by 
a teaching far better than precept, how 
much true dignity and usefulness, as 
well, if we may be allowed to judge, as 
real happiness, attend a life assiduous- 
ly, intelligently, and above all, honora- 
bly devoted to that profession of which 
we are the votaries.”’ 


Lecat Bietiocrarny, or A THesaurus 
or American, Encuiisu, Irisu, ano 
Scorcn Law Books, TOGETHER WITH 
some ConTINENTAL TREATISES, 1N- 
TERSPERSED WITH CRITICAL Opser- 
VATIONS UPON THEIR VARIOUS EDI- 
TIONS AND AUTHORITY, TO WHICH IS 
PREFIXED A copious List or Apere- 
viations. By J. G. Marvin, Coun- 
sellor at Law. Philadelphia: 1847. 


Tuis is a book of great utilitv. In 
the increasing size of our law-libraries 
it might almost be called a book of ne- 
cessity. ‘The day has passed in which 
the writers on the common law may be 
all tumbled ‘‘into a wheel-barrow,”’ as 
was said of them in the time of Finch. 
They would rather burden the backs of 
many camels. ‘To be familiar with all 
these is difficult, if not impossible. To 
know something of their character and 
importance, in illustrating the subjects 
of which they treat, should, however, 
be the aim of every faithful student. 
Mr. Marvin’s work will aid in obtaining 
this valuable knowledge. Itisa “* key” 
to our law-libraries. 

We know of no work which can so 
well answer this purpose. It is alpha- 
betical in its arrangement, so that it 
can be easily used. It aims to present 
the exact titles of all the works of the 
common law, and those usually cited in 
this jurisprudence, generally with notes 
descriptive of their character and value. 
The object has been to afford a practi- 
eal, rather than a curious, manual. 
In preparing it the author has had the 
advantage of access to the ample library 
of Harvard University, while his own 
connection with the law-library there 
necessari!y rendered him familiar with 
the manipulation of most of the books 
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he has described. He has employed to 
good purpose all his opportunities. 

It will be perceived from his preface, 
that the author does not affect what 
may be called the rarities of bibliogra- 
phy, —curious points about editions, — 
which are often, indeed, of consequence, 
but which may be postponed in a prac- 
tical work. Much as we appreciate 
this kind of knowledge, and the biblio- 
graphical works of latter days, in which 
it is preserved, we are too happy in 
what Mr. Marvin has done, to complain 
because he has not done more. His 
work is not for dibliomaniacs, but for 
practical lawyers, to whom we commend 
it most heartily, as a production which 
will be of service alike to the beginner 
— who hopes for business, and to the ex- 
perienced plodder, whose shoulders are 
weary under the weight of professional 
eares. No lawyer should be without 
it; and no student should read his 
Blackstone or Kent, without having it 
by his side. 


ReEcLAMATION oF Fucitives rrom Ser- 
vice. AN ARGUMENT FOR THE DE- 
FENDANT, “SUBMITTED TO THE SvU- 
PREME COURT OF THE UNITED States, 
AT THE Decemeer TeRM, 1846, 1N 
THE case or Wuarton James v. 
Joun Vanzanpt. By S. P. Cuase. 
Cincinnati. 1847. pp. 108. 


Tue cause which drew forth this 
masterly argument has been already 
decided, adverse to all its closely-ser- 
ried array of points. Victrir causa 
Diis placwt. But this conquered effort 
in behalf of freedom has produced an 
impression on our minds, which it will 
be difficult even for the judgment of the 
court to banish. We shall await an 
opportunity to peruse that judgment 
with the respect which is due to the 
highest tribunal of the law. 

Mr. Chase discusses a succession of 
topics, — some of them touching sub- 
tleties in the law of pleading, and of 
notice, — others bearing with singular 
force upon the relations of slavery un- 
der the constitution of the United States. 
We have been much struck by the in- 
genuity and fulness of the discussion of 
the mere technical questions; but our 
attention has been especially arrested 
by the consideration of the inquiries, 
Jirst, whether the act of congress of 
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1793, providing for the surrender of fu- 
gitive slaves, was repugnant to the or- 
dinance of 1787, for the government of 
the North Western Territory, and se- 
cond, whether it was repugnant to the 
constitution of the United States. The 
first of these points was novel to us. 
Under Mr. Chase’s hands it assumes an? 
importance not to be trifled with. It’ 
seems that it was expressly provided 
by the ordinance of 1787— which is 
the glory of * one Nathan Dane ’’—that 
any person escaping into the N. W. terri- 
tory, ‘from whom labor and service is 
lawfully claimed in any of the original 
states, such fugitive may be lawfully 
reclaimed.’’ This ordinance, it is 
said, is still in force ; and it is argued 
strongly, that any reclamation of slaves 
fugitive in this territory by persons not 
of the original states, is a violation of 
the ordinance which made freedom the 
prevailing law, except in the single in- 
stance which was expressly carved out 
with regard to fugitives from the origi- 
na/ states. 

The constitutionality of the act of 
1793, is opposed on two grounds; first, 
because its provisions are repugnant to 
several positive provisions of the consti- 
tution, and second, because the consti- 
tution confers on congress no power to 
legislate at all upon the subject. In 
this part of his argument Mr. Chase 
considers and criticises the case of Prigg 
v. Pennsylvania, a decision which has 
already been drawn into extensive dis- 
cussion, but which is destined to oecu- 
py an increasing space in the public at- 
tention. Untoward as this case seems 
to be in many respects, it establishes dis- 
tinctly and unequivocally the Jocality of 
slavery, and the universality of freedom, 
except where it is expressly restrained 
by the constitution of the United States, 
and by the municipal laws of different 
states. And in this view, this case may 
be regarded with satisfaction. It was 
so regarded, on this account, by Mr. 
Justice Story, who said to the writer, 
not long after it was decided, that ** it 
was a triumph of freedom.” Mr. Chase’s 
argument contains much on this head 
which will be of interest ovt of court, 
and we venture to predict, that, not- 
withstanding the judgment of the court, 
his points will seriously influence the 
public mind, and perhaps the politics of 
the country. 


o3 
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Jutelligence and Miscellany. 


Artorney GeneraL In Massacnv- 
setts. Amongst the unfortunate acts 
of the legislature of 1843, was that 
to abolish the office of attorney gen- 
eral, and assign the duties, which had, 
up to that year, been so ably performed, 
to the various district attorneys, (who 
were already overworked.) At the 
same time the salaries of several of 
these officers were diminished. The re- 
sult has been that the commonwealth, 
in several important cases, has been at 
a disadvantage —the district attorney, 
as in Tirrel’s case, being obliged to con- 
tend single-handed, and with little time 
for preparation, with most able counsel 
retained for the prisoner. 

The evil was increasing, and seemed 
perfectly obvious. At the present ses- 
sion of the legislature, a vigorous effort 
was made to remedy it, and a bill was 
reported, establishing the office of attor- 
ney general and fixing the salary at 
$2500. It was ably advocated by Mr. 
Bell, Mr. Crowninshield, and others. Mr. 
Bullock, of Worcester, if he did not op- 
pose it, took a course which might have 
led to a worse result, namely, placing 
an incompetent person in the office. He 
moved to fix the salary at $1800, 
and gave the excuse (it could scarcely 
be called a reason,) of the salaries 
of the common pleas judges. This 
amendment was rejected by the house, 
but another was adopted, fixing the 
salary at $2000, and then the bill was 
rejected, many friends of the measure 
voting against it on account of the 
amendment. 


Practice. At the term of the court 
of common pleas now sitting in Bos- 
ton, the opinions of the full court, on 
certain matters which they had had un- 


der consideration, were recently stated 
by Colby, J. The following points were 
decided; (1) Where a judge had no- 
tified the parties that he was ready to 
give an opinion in a case, and the par- 
ties neglected to appear to hear such 
opinion for the space of fourteen days, 
the court refused to allow costs of at- 
tendance during such interval; (2) 
Where a default was taken off, twen- 
ty-seven days after it had been entered, 
the plaintiff was held entitled to costs 
of attendance during that time; (3) 
Where money is paid into court, the 
defendant, in case no larger amount is 
recovered, is entitled to costs from the 
time the money is paid in, and not 
. erely from the time when it is taken 
out by the plaintiff; (4) The 11th Rule 
of the court, by which a party cannot 
be required to attend to the taking of 
depositions while the court is in session, 
does not apply to cases where the action, 
in which the deposition is taken, has 
not been entered ; (5) A motion to dis- 
miss an action, for want of an indorser 
to the writ, must be made within the 
first four days of the term; (6) Where 
the plaintiff's demand is reduced to a 
sum less than twenty dollars, by pay- 
ments, filed in offset by the defendant, 
the plaintiff is entitled, for costs, only 
to asum equal to one quarter of the 
debt or damages recovered. 


To ovr Reavers. This being the 
last number of the present volume of the 
Law Reporter, we are obliged to take 
up a large portion of it with the Index 
and Table of Cases, to the exclusion of 
our usual digest of cases, also of sev- 
eral reports and notices of new books, 
some of which have been on hand sev- 
eral months. 
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Insolvents in Massachusetts. 








2 ay . : Co ommencement 
Occupation. of Proceedings, Name of Master or Judge 











Name of Insolvent. Residence. 





Alien, Ww iNard, | Boston, |Prickmaker, Feb. 8, |George 8. Hillard. 

Bailey, Charles.L. et al. | Lowell, Trader, * 18, |Bradford Russell. 

Banks, Nathaniel P. Ww altham, eared right, Jan’y 4, |s. P. P. Fay 

Barker, Lerauel D.2d, |New Bedford, |Yeoman, Feb. 15, |John H. W. Page. 

Barker, Levi, Worcester, i\Cordwainer, - 7, |Isaac Davis. 

Barnard, Jonathan, \w est Boylston, |Yeoman, “ 9, leharles Mason. 

Bemis, Freeland, Greenwich, |Farmer, Mar. 4, |Laban Marcy. 

Berry, Henry, | Natick, Yeoman, Feb. 17, |S. P. P. Fay. 

Blair, Enoch, Lowell, Laborer, Mar. 5, |Josiah G. Abbott. 

Blake, Joseph H. | Lowell, \Carpenter, Feb. 15, | Bradford Russell. 

Blodgett, William D. |Boston, |Mason, “ 27, [Bradford Sumner. 

Blood, Joseph, Lowell, | Laborer, Jan’y 9, |Josiah G. Abbott. 

Boardman, Joseph F. et al. |Boston, Victualler, Feb. 1, [William Minot. 

Bosworth, Heury L. New Bedford, Trader, “19, [Oliver Prescott. 

Bradley, J. B. | Lowell, \Gentleman, se 6, [Josiah G. Abbott. 

Bradley, William et al. |Boston, |Trader, © 15, |George 8. Hillard. at 

Brigham, Frederick, | Brookfield, Merchant, “24, | Benj. F. Thomas. i 

Brigham, William P. Boxborough, W heel wright, “ 11, |Nathan Brooks. i 

Brown, James L. Lowell, Cabinet Maker, Dec. 18, |Josiah G. Abbott. : 

Brown, John P.N. Lowell, Laborer, * 24, |Josiah G. Abbott. 4 

Brown, Benj. F. et al. | Dorchester, Carr. & Harn. Manuf. “13, |George 8. Hillard. if 

Brown, William, Lowell, Laborer, Mar. 1, |Josiah G. Abbott. rt 
ownell, Isaac A. In . ; 

Broweelt, aw Bing ‘Boston, | Merchant, Feb. 20, |George S. Hillard. 4 

Buel, Samuel K. Springfield, Laborer, “« §=6°27, IE D. Beach. . 

Bunker, William, Lowell, Laborer, Jan’y 28, |Josiah G. Abbott. 5" 

Bry ant, Silas D. et al. | Boston, Carr. & Harn. Manuf.| Feb. 13, \George 8. Hillard. ‘ 

Camp, Francis, “pringfield, Mechanic, Mar. 25, |E. D. Beach. : 

Carr, Asill M. Boston, Carpenter, Feb. 22, |Bradford Sumner. j 

Champney, Samuel D. |Boston, |Grocer, «3, Bradford Sumner. | 

Chase, Thomas B, |Harwich, Trader, “© 20, |Zena Scudder. 

Chase, Henry, |Harwich, Mariner, © 10, = |N. Marston. { 

Cleverly, William, Wellfleet, Mariner, “¢ =625, |N. Marston. 4 

Colburn, David G. Hopkinton, Housewright, Jan’y 14, |S. P. P. Fay. i 

Cook, Samuel, Weymouth, Boot & Shoe Manuf. | Feb. 27, ‘Sherman Leland. : 

Coy, Joseph B. et al. Boston, Piano-Forte Maker. Mar. 10. \George 8. Hillard. : 

Currier, Josiah H. Methuen, 'Teamster, “18, \James H. Duncan. § 

Dale, Wilber F. New Bedford, Trader, Feb. 4, Oliver Prescott. ff 

Dole, Charles, Rowley, Shoemaker, © 11, John G. King. * 

Dunham, Jacob K. Boston, | Trader, «20, [Bradford Sumner. 

Dyar, J. F. Boston, Clerk, © 15, |Bradford Sumner. x, 

Earle, Ichabod, Southborough, Yeoman, ‘¢ 8, |Chas,. W. Hartshorn. 4 

Edmands, William F. Boston, Carpenter, 627, |George 8. Hillard. 

Elkins, Daniel 8. Lowell, |Laborer, Jan’y 5, \Josiah G. Abbott. 

tinery, George F. Boaton, Gentleman, Feb. 17, |Bradford Sumner. A 

Evans, Michal R. Lowell, Machinist, Jan’y 1, Josiah G. Abbott. 

Fairfield, William, Salem, \Cordwainer, Feb. 27, |David Roberts. ‘ 

Fanvell, Octavius, Boston, | Broker, © 11, |William Minot. y 

Farnesworth, Thomas 8. |Lowell, |Stable Keeper, Mar. 5, |Josiah G. Abbott. 

Ford, John V Boston, | Laborer, Feb. 25, (Bradford Sumner. 4 

Fowler, Jefferson, Boston, Trader, “ 6 Bradford $ Sumner. 

Friend, John, Cambridge, Brickmaker, Jan’y 6, |S. P. P. Fay. 

Galbraith, John, Taunton, ; Trader, Feb. 22, |Horatio Pratt. 

Gammons, Darius M. Taunton, Machinist, «“ 15, |Horatio Pratt. 

Gay, Granville W. Quincy, Physician, « 11, |Nath’l FP. Safford. 

Gerrish, Benj. I. et al. Lowell, Traders, ** 16, |Bradford Russell. 

Gilman, Samuel et al. Boston, Traders, *¢ 615, |George 8. Hillard. 

Goodale, Nathaniel D. Ware, Carpenter, * 15, |E. Dickinson, ; 

Gould, William, Charlestown, Laborer, Jan. 21, |S. P. P. Fay. 

Gove, ‘Ira L. Woburn, Cabinet Maker, Feb. 11, S. P. P. Fay. 
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Name of Insolvent. 
Gray, William H, 
Gunnison, Benjamin, 
Hatfords, Stephen, 
Hatfords, Benjamin, 
Hallett, Russell, 
Hawkes, Silas, 
Heenery, Josiah, 
Heidell, Jacob B. et al. 
Hitcheock, Daniel, 
Hobart, Henry, 
Honey, William H, 
Hiowland, Levi L. 
Howland, Rufus, 
Hunt, George W. 
Irish, Isaac, 

Johnston, Francis? 
Judd, Asaph, 

Kelley, Lilley, 
Kendall, Loammi, 
Kimball, John H. 
Kingsley, Eleazer, 
Kittredge, Solomon, 
Lawrence, James A. 
Lennon, Peter, 

Lord, John, 

Mack, Isaac N. et al. 
Main, Charles et al. 
Mann, Aaron, 

Mason, Henry, 

Mayo, Moses S. et al. 
MeCorrison, Janus, 
McKenney, John B. 
Mead, David, Jr. 
Mosher, Joseph, 
Moring, Frederick, 
Mowton, George, 
Nealey, Benjamin F. 
Nichols, Benjamin Y. 
Paine, Thomas 38. & 
Paine, William B. 
Parker, Elisha, 
Parsons, Joseph R. 
Patterson, Albion K. eta 
Patterson, James O. 
Paul, W. Hu. 

Peck, James W. 
Perry, Benjamin F. 
Pinkham, William J. & 
Plummer, Alfred A, 
Pratt, Henry B. 

Pratt, William J. 
Putnam, Joel, 

Reed, Parker M. 

Reed, Lucius FE. 
Ribbet, Cornelius, 
Richardson, Benjamin I 
Robbins, Nathaniel, 
Robie, L. H 
Rogers, Michael, 
Sargent, Philip, 
Sawyer, Eben. C. 
Shaw, Henry, 
Snow, Harvey, 
Stevens, Lorenzo, 
Stiles, John & 
Stiles, C. W. 
Stillman, William W. 
Ftrong, Charlies C. et al. 
Swazey, Lyman, 
Twitchell, Hiram, 
Twombly, William J. 
Underwood, Zina, 
Vaughan, Daniel 3. et a 
Vaughan, Daniel S. 
Warfield, Ebenezer E. 
Wentworth, Horace, 
Wiley, Arney, 


etal. 





Residence 
Boston, 
Salisbury, 

; 

\ 

' |Boston, 
Amherst, 

| Norton, 
North Adams, 
|Gloucester, 

| Braintree, 
Hubbardston, 
|New Bedford, 
New Bedford, 
|Fitehburg, 

| Boston, 
Lowell, 
{South Hadley, 
iNew Bedford, 
| Boston, 
jLowell, 
Stock bridge, 

| Billerica, 

| Lowell, 

| Millbury, 

| Woburn, 

| Lowell, 

| Boston, 

| Milton, 

| Boston, 

| Boston, 
Cambridge, 
|Roston, 
Danvers, 
|New Sedford, 
Boston, 

| Boston, 
Wayland, 
|Fall River, 


New Bedford, 


‘ Marblehead, 


‘New Bedford, 
| Methuen, 

1.| Lowell, 
| Lowell, 
| Boston, 
| Boston, 
Boston, 

/ Boston, 

} Dorchester, 
Fall River, 
Fall River, 
Worcester, 
Boston, 
| Roxbury, 
Charlestown, 

+. | Springfield, 
| Brewster, 
| Boston, 
| Waltham, 
| Lowell, 
| Boston, 
Boston, 
|\Cambridge, 
Bedford, 


¢ Boston, 


Egremont., 
|North Adams, 
| Acton, 
| Marlboro’ 
| Boston, 
Natick, 

]., Wrentham, 
Wrentham, 
| Franklin, 
| Lowell, 
|Danvers, 


Wilkinson, Rich. Jr. et al.| Boston, 
| Lowell, 
|Boston, 


Willard, Henry F. 
Woodward, Daniel, 


—~ 


Occupation. 


Hatter, 
Shoemaker, 


Traders, 


Piano-Forte Maker, 
Farmer, 

Yeoman, 

Carriage Makers, 
Shoemaker, 
Mason, 

Carpenter, 

lrader, 

Pump Dealer, 
Cabinet Maker, 
lailor, 

Tin Plate Worker, 
Yeoman, 


Board’g House Keep 
[er, 


“tone Potter, 
Trader, 
Farmer, 
Stone Cutter, 
Carpenter, 


Railroad Contractor, 


Housewright, 
Trader, 


Carr, & Harn. Makers) 


Board’g House Keep 
Printer, [er, 
cer, 


Carr. & Harn. Mak 
Carpenter, 
Trader, 

Stove Dealer, 
Laborer, 

Builder, 

Broker, 
Carpenter, 
Trader, 


Wagoners, 


Trader, 
Carpenter, 
Trader, 
Mannfacturer, 
Tailor, 
Merchant, 
Plasterer, 


Carriage & Harness 


Manufacturers, 
Painter, 
Painter, 
Yeoman, 
Gentleman, 
Confectioner, 
Morocco Dresser, 
Printer, 
Mariner, 
Clerk, 
Yeoman, 
Laborer, 
Victualler, 
Gentleman, 
Housewright, 
Yeoman, 


Traders, 


Harness Maker, 
Carriage Makers, 
Millwright, 
Yeoman, 
Baker, 
Cordwainer, 
r'rader, 
Trader, 
Trader, 
Trader, 

Stove Dealer, 


Piano- Forte Makers, 


Machinist, 





Trader, 
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( nimence me 


of Proceedings. 


Feb. 2, 
“ 17, 
“ 

10, 
“ 10, 
“ 17, 
ay o_o 
~~) 


Jan’y 9, 


Feb. 15, 
‘6 1, 
“ 6, 
“ 9, 
“ §6980, 
66 25, 
“ 19, 

Dec. 10, 

Feb. 12. 
« @ 
cc Q 
“ 11, 
se 615, 

Jan’y 18, 
se 6B, 

Feb. 24, 

Jan’y 2, 

Feb. 12, 
“ 13, 
“ jl, 
“ 3, 
“e 13, 

Jan’y 20, 

Feb. 24, 
“ee 15, 
“ 4, 
“ 18, 

Jan’y 25, 

Feb. 19, 

9 
“cs 23, 
“16, 
“ 4, 
“e 19, 
“ce ls, 

Jan’y 11, 

Feb. 22, 
“ 4, 
< 923, 
a. 
“ 73, 
s 24, 
“ 25, 
6 22, 
oe 23, 
“ 18, 
“ 6, 
ss 3, 
“ 20, 
“ 26, 

Jan’y 27, 
“ 12 

me 

Feb. 1, 
“ >» 


Jan’y 16, 


Dec. 19, 
Feb. 13, 
“ce 20, 
Dec. 9%, 
“ 23, 
Feb. 18, 
“ 1, 
“« 19 
eo 35, 
“ 19, 
ity 5, 
 ¢ 
“ 5, 
“« 40, 
Jan. 26, 
Feb. 16, 








Name of Master or Judge 





George 8. Hillard. 
Ebenezer Moseley. 


Oliver Prescott 


Bradford Sumner. 
Ithamar Conkey. 
Cc. J. Holmes. 

Cc. P. Huntington. 
John G. King. 
Nath’! F. Safford. 
BK. F. Thomas. 
Oliver Prescott. 
Oliver Prescott. 
isaac Davis. 
Bradford Sumner. 
Josiah G, Abbott. 
Cc. P. Huntington- 
Oliver Prescott. 
George 8. Hillard. 
Josiah G. Abbott. 
Heratio Byington. 
Josiah G. Abbott. 
Josiah G. Abbott. 
Henry Chapin. 

S. P. P. Fay. 
Bradford Russell. 
George 8. Hillard. 
Sherman Leland. 
George 3S. Hillard. 
George 8. Hillard. 
Josiah G. Abbott. 
Bradford Sumner. 
John G. King. 
John H. W. Page. 
Bradford Sumner. 
George 8. Hillard. 
Nathan Brooks. 
Horatio Pratt. 


John G. King. 


Oliver Prescott. 
James H. Duncan. 
Bradford Russell. 
S. P. P. Pay. 
George 8. Hillard. 
Bradford Summer. 
Rradford Sumner. 
George S. Hillard. 
George 8. Hillard. 
c. J. Holmes. 

c. J. Holmes. 
Isaac Davis. 
Bradford Samner. 
D. A. Simmons. 
Ss. P. P. Fay. 

E. D. Beach. 
Zeno Scudder, 
George &. Hillard 
8. P. P. Pay. 
Josiah G. Abbott. 
William Minot. 
Bradford Sumner 
S. P. P. Pay. 
Josiah G. Abbott. 
Bradford Sumner. 


Ht. Byington. 
Cc. P. Huntington. 


\Josiah G. Abbott. 


Nathan Brooks. 
Bradford Sumner. 
Nathan Brooks. 
James Richardson. 
\fames Richardson 
James Richardson. 
Josiah G. Abbott. 
John G. King. 
George 8. Hillard. 
Josiah G. Abbott. 
Bradford Sumner. 
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